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and Breton K. Lobner. Leilani F. Battiste entered an ap-
pear ance.

Thomas L. Ray, Senior Trial Attorney, United States
Department of Transportation, argued the cause for respon-
dents. Wth himon the brief were Joel |I. Kl ein, Assistant
Attorney CGeneral, United States Departnent of Justice, Rob-
ert B. Nicholson and Marion L. Jetton, Attorneys, Nancy E.
McFadden, General Counsel, United States Departnent of
Transportation, and Paul M GCeier, Assistant General Coun-
sel .

Jonathan S. Franklin argued the cause for intervenors Ar
Transport Association of Amrerica, et al. Wth himon the
brief was Allen R Snyder.

G Brian Busey, Anthony L. Press, and Patricia A Hahn
were on the briefs for intervenor Airports Council Interna-
tional --North Anmerica.

Before: Silberman, Sentelle and Randol ph, G rcuit
Judges.

pinion for the Court filed by Crcuit Judge Silbernman.

Silberman, Circuit Judge: The City of Los Angeles in-
creased the landing fees at Los Angeles International Air-
port, and the airlines challenged those fees as unreasonabl e
before the Department of Transportation. The DOTI set
aside the increased fees, reasoning that the Gty's attenpt to
recoup its "opportunity costs" through the fees was inperm s-
sible as a matter of statute. In Gty of Los Angeles v. DOI,
103 F.3d 1027 (D.C. Gr. 1997), we rejected that statutory
interpretation and remanded for the DOT to consider the
opportunity cost issue as a matter of policy. The DOT did so,
concluding that the City's clainmed entitlenent to recover its
opportunity costs was unreasonable, and rejected the fees.
The City petitions for review. W deny the petition.

Until 1993, the City of Los Angeles, pursuant to a contrac-
tual agreenment with the airlines, established |anding fees at

the Los Angeles International Airport (LAX) based on a

resi dual met hodol ogy. Under that technique, the City esti-
mated the revenue and cost attributable to non-aeronauti cal
operations--such as parking contracts and concession fran-
chising--for the comng fiscal year. Expected non-
aeronautical surplus, if any, was then applied toward the
antici pated cost of aeronautical operations. Landing fees
were set (based on estimated | anded weight) at a sufficient

| evel to make up for the remaining aeronautical cost. In
1992, the last year in which the Gty used this methodol ogy,
the fee was $.51 per 1,000 pounds of |anded weight. In 1993,

the expiration of the City's contract with the airlines opened
the door for the City to adopt the potentially nore lucrative
conpensatory fee nethodol ogy. That approach treats aero-
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nauti cal operations separately from non-aeronautical opera-
tions; the airport sets landing fees at a sufficient level to
conpensate it for the entirety of its aeronautical costs, and
any surplus or deficit from non-aeronautical operations is
irrelevant.

The City also decided in 1993, for the first time, to include
inits estimted aeronautical costs a charge reflecting the
current annual fair market rental value of the |and on which
the airfield rests. The City thought itself entitled to recover
this "opportunity cost,” for only then would the City be
conmpensated fully for the cost of using the I and as an airport
instead of pursuing its alternative opportunity to earn profits
by renting the land.1 The City appraised the current fair
mar ket value of the land at $150,000 per acre. (The Cty had
purchased nost of the 1,780.3 acres on which the airport is
built over 50 years ago at an average price of $2,427 per
acre.) Adjusting for the effects of federal grants and con-
verting to an annual rental value, the Gty arrived at a figure
of $8,348 per acre per year, or $14,861, 900 per year for the
entire 1,780.3 acres occupied by the airport. Putting this fair

1 A leading econonics text defines "opportunity cost” in this
way: "[Making a choice in effect costs us the opportunity to do
sonmet hing el se. The alternative forgone is called the opportunity
cost...." Paul A Sanuelson & WIlliamD. Nordhaus, Econom cs
128 (16th ed. 1998).

mar ket rental value, anong other costs, into its conpensatory
fee calculation, the Gty conputed a | anding fee of $1.56 per
1, 000 pounds of |anded weight (effective July 1, 1993), an

i ncrease of nore than $1.00 over the 1992 fee. \When contract
negoti ati ons | ooking to a conpensatory fee agreenent be-

tween the City and the airlines broke down, the City unilater-
ally inposed the $1.56 fee by ordinance, infornming the airlines
that they could not |and at LAX unless they paid the in-
creased fee.

The airlines challenged the fee increase pursuant to an
expedi ted admi nistrative procedure in which the Departnent
of Transportation has authority to set aside unreasonable
fees. See 49 U S.C. s 47129 (1994); see also Anti-Head Tax
Act, 49 U S.C. s 40116(e)(2) (1994) (providing that a politica
subdivision of a State may | evy or collect "reasonable ..
landing fees"); 49 U S.C. s 47107(a)(1) (1994) (requiring fed-
eral airport grant recipients to assure the DOT in witing
that "the airport will be available for public use on reasonable
conditions"). The Departnent determ ned the fee unreason-
abl e, reasoning that the Anti-Head Tax Act's "requirenent of
reasonable fees ... mandat[es] the use of historic cost for
airfield land"--i.e., the original acquisition cost of the |and on
which the airport was built--and thereby forbids consider-
ation of opportunity cost. Los Angeles Int'l Airport Rates
Proceedi ng, Order No. 95-6-36, at 24 (June 30, 1995). 1In the
meantime, the City had announced a new | anding fee in 1995
of $2.06 per 1,000 pounds of |anded weight (effective July 1,
1995), again including among its costs its clained "opportuni-
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ty cost," i.e., the forgone fair rental value of the airfield |Iand.
The airlines challenged this fee before the DOT, and the
Departnment set the fee aside for the sane reason given in
rejecting the 1993 fee. Second Los Angeles Int'l Airport
Rat es Proceedi ng, Order No. 95-12-33 (Decenber 22, 1995).

In City of Los Angeles v. DOT (LAX 1), 103 F.3d 1027
(D.C. Cr. 1997), we granted the Gty's petition for review of
the Departnent's decision regarding the 1993 fee. (W had
stayed proceedings relating to the 1995 fee pending our
review of the Departnent's decision on the 1993 fee.) W
concl uded that the Departnent had no basis for its view that
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the Anti-Head Tax Act forbade the consideration of opportu-
nity costs in determning the reasonabl eness of |anding fees
and pernmitted only the consideration of historic costs. 1d. at
1032. Although we noted that "[h]istoric cost is ... one
perm ssi bl e neasure of costs in cost-of-service rate-naking,"
we rejected the "Secretary's view of historic cost as the
apodictically indicated nmeasure of 'actual cost.' " Id. Ac-
cordingly, we vacated the Secretary's decision and remanded
"for his fuller consideration of the respective nerits of the
historic cost and [opportunity cost] methodol ogi es here at
issue.”" 1d. W granted the Departnent's request for a
remand of the 1995 fee proceeding to conduct a simlar policy
eval uation of the conpeting nethodol ogies. See Air Trans-
port Ass'n of Am v. DOI, No. 96-1018 (D.C. Cr. March 7,
1997) (per curiam order).

On renmand, the DOT consolidated the 1993 and 1995 fee
proceedi ngs. As before, the Departnent held that the 1993
and 1995 fees should be set aside because it was unreasonabl e
for the Gty to recover its clained "opportunity cost." Los
Angeles Int'l Airport Rates Proceedi ng and Second Los
Angeles Int'l Airport Rates Proceedi ng (Remand Deci sion),
Order 97-12-31 (Decenber 23, 1997). But this tinme the
Department rested its decision explicitly on policy grounds.
It pointed to the airport's obligation as a federal airport grant
recipient to keep the airport "available for public use," 49
US. C s 47107(a)(1), and to another provision that bars a
grant recipient frommaking any alteration to the airport's
| ayout unless the Secretary decides that the change w |l not
"adversely affect the safety, utility, or efficiency of the air-
port," id. s 47107(a)(16)(C). See Remand Decision at 13
These provisions forbid the City fromconverting the airfield
land to rental property; the City at present has no | awful
opportunity to use the land in any capacity other than as an
airport. (A though the Departnent and the Gty seemto
di sagree on precisely when the Cty's grant assurance obli -
gation will expire, it is undisputed that the grant assurance
obligation is currently in force.) The Departnent therefore
concluded that it would be unreasonable for the Gty to
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recover conpensation through its landing fees for a "l ost
opportunity" that does not lawfully exist. See id. at 14.

Alternatively, the DOT held that even if the Cty were
t hought to incur opportunity costs, the fees should be set
asi de because the City's "benefits" from operating LAX al -
ready sufficed to cover the Gty's opportunity costs. The
Departnment viewed the City, rather than the airport, as the
rel evant econom c actor; pursuing the rental opportunity
would require the Gty either to build a new airport (or
expand an existing mnor airport such as Long Beach or
Orange County), or else sinply to go without a nmajor airport.
The latter option, according to the Department, would entai
an enornous loss to the City; a 1992 study quantified the
benefits of LAX "in terns of jobs (402,000); direct, indirect,

and i nduced economi c inpacts ($37 billion per year); and

state and |l ocal taxes ($1.7 billion per year)." Id. at 17. And
the Gty would sacrifice the current revenue the City earns
fromits airfield and non-airfield activities at LAX. In the

Departnent's view, these |osses far outwei gh any reasonabl e
forecast of rental revenue--the GCty's estimate of that reve-
nue, recall, was a nere $14, 861,900 per year. |In short, the
stream of benefits fromusing the |land as rental property
rather than as an airport would be snmaller than the stream of
benefits fromoperating the airport--i.e., the opportunity cost
of using the land as an airport was already being covered.
And the Departmnent thought the cal cul us would not be much
different if the Cty, rather than going w thout a najor
airport, attenpted to build a new major airport or expand

exi sting mnor airports. Relying on the City's own appraisa
firms report that the "relocation of the Los Angel es |Interna-
tional Airport (LAX) is practically inpossible" given the
paucity of alternative airport devel opnment sites and the pro-
hi bitive costs of acquiring such a site, the Departnent con-
cluded that once these costs were taken into account, the net
profit fromrenting the LAX | and woul d agai n be outwei ghed
by the benefits of using the LAX land as an airport. Id. at
18-19. In the end, the Departnment concluded that the Gty's
anal ysis of its opportunity costs--which treated only the
airport as the rel evant econom c actor and considered only
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the annual rental income of $14, 861, 900--was overly sinplis-
tic, and therefore rejected the City's attenpt to include its
sel f-described "opportunity costs" in calculating its |anding
f ees.

We should briefly nention a related proceedi ng, the DOT"s
effort to fulfill its statutory mandate under 49 U. S. C
s 47129(b)(2) to publish final regulations, policy statenents,
or guidelines establishing the "standards or guidelines that
shal |l be used by the Secretary in determning ... whether an
airport fee is reasonable.” |In June 1996, the Secretary
published a regulation entitled the "Policy Regarding Airport
Rates and Charges." See 61 Fed. Reg. 31,994 (June 21
1996). The regulation required airports to value their air-
field assets at historic cost, but allowed airports to use "any
reasonabl e nmet hodol ogy" in valuing their non-airfield assets.
Id. In Air Transport Association v. DOI, 119 F.3d 38 (D.C
Cr. 1997), we vacated the regul ation, challenged both by the
airlines and Los Angel es, because, inter alia, the Secretary
"sinply ha[d] not explained why fair market valuation may be
appropriate for other portions of the airport, but too difficult
to use in valuing airfield assets.” I1d. at 44. The Secretary is
presently in the process of fornulating a new regul ati on on
airport fees, and has issued an advance notice of proposed
rul emaki ng aski ng for commrents on what cost nethodol ogi es
shoul d be required for airfield and non-airfield fees. See 63
Fed. Reg. 43,228 (Aug. 12, 1998). The City contends that our
vacatur of the Departnent's regulation in Air Transport
Associ ati on somehow casts doubt on the Remand Deci si on
presently before us. But the Departnent did not rely on its
vacated regul ati on, see Renand Decision at 8, and has not
yet adopted a new regul ation on the appropri ate met hodol ogy
for non-airfield fees as conpared to airfield fees.

The City and the Departnent before us principally dispute
t he reasonabl eness of the GCty's nethodol ogy of fee cal cul a-
tion, not the reasonabl eness of the magnitude of the resulting
f ees.
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A

Reiterating its first reason for rejecting the City's fee
met hodol ogy, the Departnent submits that it is unreasonable
to attenpt to include as an airfield cost the "opportunity cost”
of enploying the land as an airport rather than as renta
property, for the proposed opportunity does not |awfully exist
at present. As one of the nmenbers of the panel observed, in
par aphrasing the DOI"s argunent, the Cty is |like an owner
of a hot dog stand who clains his opportunity cost is the
revenue he would earn by selling cocaine rather than hot
dogs. The City contends, however, that the Departnment has
adopted an erroneous conception of opportunity cost; for an
econom st, we are told, the present inpossibility of pursuing
the opportunity to rent the airfield | and does not mnean that
no opportunity cost has been incurred.

At bottom the parties' dispute as to the concept of opportu-

nity cost seens to rest on a single question: Should the |ega
barrier to pursuing the opportunity be treated as imutabl e?
If opportunity costs are neasured as of now and the grant
assurance obligation is viewed as fixed, then the Depart-
ment's view would seeminevitable. For then the City would
have no opportunity to use the land in any non-airport
capacity--the Gty at |east would face enornous transition
costs (the cost of violating the | aw or perhaps of buying a
rel ease fromthe obligation) in pursuing the opportunity,

whi ch al one could render the potential profit fromthat oppor-
tunity small or even negative. But if we ignore (i.e., treat as
changeabl e at zero cost) the present legal hurdle to pursuing
the opportunity, then the City's position is nuch stronger

To be sure, an econom st formulating an efficient plan for
regulating the Gty's nonopoly over |anding space m ght well
take the City's view, treating all regulatory tools--including
exi sting grant assurance obligations--as easily changeabl e.

Cf. WilliamJ. Baunmol & J. Gregory Sidak, Transm ssion

Pricing and Stranded Costs in the Electric Power Industry

53 (1995). But the airlines' expert suggested otherw se when
he testified that "[s]onetinmes the opportunity is virtually nil
in which case there is no opportunity cost.” In any event,

that some or many econom sts woul d di sapprove of the De-
partment's approach does not answer the question presented
tous. In reviewing the Departnent's order, we do not sit as

a panel of referees on a professional econom cs journal, but as
a panel of generalist judges obliged to defer to a reasonable

j udgrment by an agency acting pursuant to congressionally

del egated authority. See Air Canada v. DOI, 148 F.3d 1142,
1151 (D.C. Cr. 1998); LAX |, 103 F.3d at 1031 (citing

Nort hwest Airlines v. County of Kent, 510 U S. 355, 366-68
(1994)); see generally Mtor Vehicle Mrs. Ass'n v. State
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). The Cty
submts that our review should be nore strict given that the
Departnent arrived at the sane result on remand as it had
reached in its initial decision, but that proposition strikes us
as flatly inconsistent with the Chenery doctrine. See SEC v.
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Chenery Corp. (Chenery 1), 318 U.S. 80 (1943); SEC v.

Chenery Corp. (Chenery I1), 332 U S. 194, 200 (1947) ("W
held no nore and no less [in Chenery I] than that the

Conmmi ssion's first order was unsupportable for the reasons
supplied by that agency."). To be sure, there is some support
for the Gity's viewin our cases. See, e.g., Geyhound Corp. v.
ICC, 668 F.2d 1354, 1358 (D.C. Cir. 1981). But as we have
nore recently explained, "[while we are m ndful that [the
agency] has adhered to the position it first took in the

deci sion that we remanded, cf. [Geyhound], our reviewis stil
a matter of determ ning whether the agency's final decision
"was based on a consideration of the relevant factors and

whet her there has been a clear error of judgnent.' " Com
petitive Enter. Inst. v. NHISA 45 F.3d 481, 484 (D.C. Cr.
1995) (quoting State Farm 463 U. S. at 43).

Here we cannot say it was irrational for the Departnment to
treat the grant assurances as a given and evaluate the Gty's
proposed met hodol ogy fromthat perspective. And the grant
assurance obligations may in fact be a fixed point for the
DOT. Al though the Departnent has sone control over grant
assurances insofar as the grant recipient ab initio prom ses
the Departnment to keep the airport open for public use, see
49 U S.C. s 47107(a)(1), it is unclear whether the Depart nment
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is free at this stage to release an airport fromits prom se--to
do so might violate the statute.?2

The City argues that the Departnment's "no opportunity,
hence no opportunity cost” rationale attenpts an "end run”
around our holding in LAX | that the Anti-Head Tax Act, 49
U S.C s 40116(e)(2), does not itself proscribe consideration of
opportunity costs in establishing reasonabl e |anding fees.

See LAX 1, 103 F. 3d at 1032. The City explains that under
t he Remand Decision, no airport that accepts federal grants
(and thus gives grant assurances) could ever justify the
recovery of opportunity costs--the result is a "per se rule”
agai nst using opportunity costs in calculating |anding fees,
which is another way for the Department to claimthat it is
legally mandated to reject the opportunity cost methodol ogy.
But the Departnent did not say that it was obliged to take
into account the federal grants. Even if it were, in LAX I
we addressed only the Anti-Head Tax Act and the expedited
revi ew provision, see LAX 1, 103 F.3d at 1032 ("Nothing in
the Anti-Head Tax Act or [the expedited review provision]
prescri bes an accounting rather than an econom c concep-
tion of cost in airport ratemaking."), and did not analyze any
argunent based upon the federal airport grant provision

Intervenor Airports Council International (ACI) points to a
different alleged problemw th the Departnment's "no opport u-
nity, hence no opportunity costs" rationale: AC submts that
DOT has retroactively added new conditions to the City's
grant assurances by relying on those grant assurances to
deprive the City of the ability to recover its opportunity costs,

2 In a contention related to its attack on the Renmand Deci si on
as econom cally unsound, the City argues that the airlines, as
proponents of an order setting aside the fees, failed to carry the
burden of persuasion assigned to themby the Administrative
Procedure Act. See 5 U.S.C. s 556(d) (1994); Air Canada, 148
F.3d at 1155-56 (citing Director, Ofice of Wrkers' Conpensation
Prograns, Dep't of Labor v. Geenwich Collieries, 512 U S. 267, 272
(1994)). W think this argunent |acks nerit, given that the airlines
did introduce in evidence the Gty's grant assurances, and that the
Departnent's concl usions turned on its own policy determ nation
See Air Canada, 148 F.3d at 1157.

which ACI clains conflicts with the "clear statenent” re-
qui rement of Pennhurst State School & Hospital v. Hal der-
man, 451 U.S. 1, 17 (1981). But we do not view the Depart -
ment's reasoni ng as adding new conditions to the grant.

Rat her, the Departnent focused on a consequence of an
unamnbi guousl y i nposed condition--that the airport would be
kept open for public use--that was present fromthe outset.

B

Even were we to hold the Departnent's first rationale
unl awful , we woul d uphold its order. W cannot say--and
the City does not seriously argue--that the DOT's alternative
rationale, that if the Gty is deened to incur opportunity



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #98-1071  Document #414270 Filed: 02/05/1999 Page 11 of 14

costs, those costs are already covered by the existing "bene-
fits" enjoyed by the Gity, is an unreasonable one. See Air
Canada, 148 F.3d at 1142; LAX |, 103 F.3d at 1031; State
Farm 463 U S. at 43. The Cty does argue that the Depart-
ment's "conprehensive opportunity cost anal ysis" rationale
runs into a separate legal problem By taking into account
the current non-airfield revenue at LAX in decidi ng whet her
the City's opportunity costs are presently covered, it is
clained that the Departnent deprives the City of its right to
use the conpensatory fee nethodol ogy by forbidding the Cty
fromvaluing its airfield assets w thout considering non-
airfield revenues.3 The conpensatory fee nethodol ogy, the
City reminds us, was recogni zed by the Supreme Court in

Nort hwest Airlines, 510 U. S. at 369, and codified by Con-
gress, see 49 U S.C. s 47129(a)(2) ("A fee subject to a deter-
m nati on of reasonabl eness under this section nmay be cal cu-

| ated pursuant to either a conmpensatory or residual fee

met hodol ogy or any conbination thereof."). This is a clever
argunent, but not persuasive because the Departnment in no
sense adopted a general requirenent that airports nust

3 The conpensatory fee nethodol ogy, recall, permts an airport
to set landing fees at a sufficient level to cover its airfield costs and,
unli ke the residual nethodol ogy, does not require an airport to
apply any surplus fromnon-airfield activities toward those airfield
costs.
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credit their non-airfield surpluses toward their airfield costs.
The DOT is only taking into account non-airfield revenues, as
wel |l as all other economc benefits the City enjoys, in deter-
m ni ng whet her Los Angel es really has an uncovered oppor -
tunity cost. It is the Gty itself, by using the opportunity
costs concept, that has invited the Departnment to think

broadly about how such costs should be neasured. And we

cannot hold that it was unreasonable for the DOT, when faced
for a demand for an econonmic anal ysis, to consider factors

that an econom st mght take into account.4

The City argues that the setting aside of its fees anounted
to an unconstitutional taking. The question is entirely one of
t he adequacy of the fee the Departnent permts the City to
charge; the Takings O ause has nothing to do with the
met hodol ogy of ratemaking. See Duquesne Light Co. v.

Barasch, 488 U.S. 299, 314 (1989); FPC v. Hope Natural Gas
Co., 320 U S. 591, 602 (1944) ("It is not the theory but the

i npact of the rate order which counts."); Jersey Central
Power & Light Co. v. FERC, 810 F.2d 1168, 1176 (D.C. Cr.
1987) (en banc). Determ ning whether a taking has occurred
in the ratemaki ng context requires us to exam ne whether the
aut horized rate reveals that the agency has reasonably bal -
anced the investor and consuner interests at stake. Jersey
Central, 810 F.2d at 1177-78. The "legitimate investor inter-
est" is a question of

the financial integrity of the company whose rates are
being regul ated. Fromthe investor or conpany point of
viewit is inportant that there be enough revenue not

only for operating expenses but also for the capital costs
of the business. These include service on the debt and

4 Intervenor ACI objects that the Departnent's "conprehen-
sive opportunity costs analysis,” carried to its |ogical conclusion
could prevent airports fromcharging landing fees at all, depending
on the level of benefit provided to the residents and busi nesses of
the city-owner. But the Departnment has not in fact pursued that
approach--to do so would rai se a serious Takings C ause question

di vidends on the stock. [The return] should be sufficient
to assure confidence in the financial integrity of the
enterprise, so as to maintain its credit and to attract
capital

Id. at 1176 (quoting Hope, 320 U. S. at 603).

The Departnent contends, and we agree, that these princi-
pl es do not precisely carry over to the situation presented
here of a nunicipally-owned airport as the regul ated entity.

A municipality has no stockholders, so it nakes little sense to
anal yze the proper return on equity. That is not to say that

t he Taki ngs Cl ause has no application here. The Suprene

Court has explained that the C ause applies to the federa
governnment's condemati on of property owned by a | ocal
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government, see United States v. 50 Acres of Land, 469 U.S
24, 31 (1984), and we see no |l ogical reason why a different
rule should apply in the ratemaki ng context. Although the
City (LAX) does not have equity investors, it does have
bondhol ders, and it nakes perfect sense to ask whether the
entity's rates are sufficient "to maintain its credit" and to
"assure confidence in the financial integrity of the enter-
prise." Hope, 320 U.S. at 603; «cf. 49 U S C s 47101(a)(13)
(providing that it is the policy of the United States "t hat
airports should be as self-sustaining as possible").

The only suggested "hardshi p* under the current fees is a
lack of flexibility in undertaking airport inprovenment pro-
jects. (The thrust of the Gty's argunent is the oblique claim
that the City is being denied a "fair"” rate of return.) The
City has never alleged that its current fees jeopardi ze the
financial integrity of LAX, and therefore the City had no
right to a hearing before the Departnent on its Takings
Ol ause claim Conpare Jersey Central, 810 F.2d at 1181-82
(regulated entity was entitled to a hearing where it "present-
ed all egations, which, if true, suggest that the rate order
al nrost certainly does not nmeet the requirements of Hope
Natural Gas, for the conpany has been shut off from | ong-
termcapital, is wholly dependent for short-termcapital on a

Page 13 of 14
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revolving credit arrangenent that can be cancelled at any
time, and has been unable to pay dividends for four years").

* * *x %

For the foregoing reasons, the petition for reviewis

Deni ed.
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